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a clean-cut rule of law to given facts. The distinction between larceny and 
false pretenses is this : where the owner of the property takes means to pass 
title to the person taking it, the taking, if wrongful, is false pretenses; but 
where the 1 owner does not intend to give ownership to the person taking the 
property, the crime, if any, is larceny. Reg. v. Solomons, 17 Cox Crim. 
Cas. 93. Four judges held that the prosecutrix meant to pass title, while 
three were of opinion that she did not intend to do so, when she intrusted 
to the defendant the alleged purchase-price of the house. The majority 
therefore held, in answer to the objection that the verdict was unsupported 
by evidence of this intention, that the facts did warrant the verdict. 

Criminal Law — Remarks of District Attorney — Appeals to Race 
Prejudice. — The prosecuting witness and the jury in this case were white; 
the defendants negroes. The district attorney in his argument referred to 
the prosecuting witness as a "creole fellow in blood." Objection to the 
words being made, the district attorney apologized and asked the jury to 
disregard his slip and asked the Court to charge the jury upon the matter, 
which it did. Held, that the reference, is in the nature of an appeal to 
race prejudice, and as such, in view of the peculiar racial conditions in this 
state of which the court takes judicial cognizance is calculated to unduly 
influence the jury and vitiates the verdict. State v. Bessa et al. (1905), — 
La.— ,38 So. Rep. 985. 

This case follows State v. Robinson, 112 La. 939, where a new trial was 
ordered because the district attorney commented on the fact that the accused 
had failed to testify, even though the judge instructed the jury to dismiss 
the comment from their minds. The Louisiana holding is peculiar inasmuch 
as the prompt sustaining of an objection to objectionable words and retrac- 
tion by the attorney will not cure the defect. This seems an extreme view 
for it is generally held that if the court checks counsel when objection is 
made and instructs the jury to disregard the improper statements, there 
can be no available error. 2 Elliot Pleading and Practice p. 692, Bradshaw 
v. State, 17 Nebr. 147; McLain v. State, 18 Nebr. 154; Randall v. State, 
132 Ind. 539; Jenkins, Admx, v. The N. C. Ore Dressing Co., 65 N. C. 563. 
There are many cases, indeed, where reversals have been had for improper 
remarks of counsel in argument but it will always be found that objection 
to the remark was overruled, and the implication is always fair, that no 
appeal would have been entertained but for this error. State v. Smith, 
75 N. C. 306; People v. Dane, 59 Mich. 550; Jones v. State (Ga.) 51 S. E. 312; 
Hamilton v. State, 97 Tenn. 452; Ivey v. State, 113 Ga. 1062. See also 11 Am. 
Crim. Rep. 114; Tucker v. Henniker, 41 Ga. 317. 

Nevertheless the decision in the principal case seems quite defensible 
on principle as it certainly is the duty of the prosecuting attorney to see 
that the accused shall have a fair and impartial trial ; it is also interesting 
as indicating the desire of the Louisiana court to afford every one equal 
protection. 

Damages — Proper Averment in an Action for Deceit in the Sale of 
Realty. — The declaration alleged the plaintiffs purchased the "Old Murphy 
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Ranch" for $20,000 in reliance upon the defendant's representations that it 
contained 43 sections, including 11 sections of ten-year lease land, which 
latter were in reality not a part of the ranch and not conveyed. The lease 
land had been estimated by the parties to the conveyance at 75c. per acre, 
aggregating $5,280, for which sum the plaintiffs sue. Held, on general 
demurrer, that the declaration was good. W. P. Walker and Co. v. 
Walbridge (1905), — C. C. A., Fifth Circuit — , 136 Fed. Rep. 19. 

The court said that the plaintiffs merely seek to recover an excessive 
cash payment made to the defendant on his false representations of physical 
facts. But Judge Shelby, in dissenting, agrees with the lower court that 
the declaration is insufficient, because it contains no statement of the value 
of thirty-two sections of land which the plaintiffs received. The plaintiffs 
had $20,000 before they purchased the land. The true measure of damages 
suffered by one who is fraudulently induced to make a contract of purchase 
is the difference between the actual value of that which he parts with and 
the actual value of that which he receives under the contract. Sigafus v 
Porter, 179 U. S. 116. This latter value is estimated at the time of breach, 
which in this case is the time when the title passed. Hopkins v. Lee, 
6 Wheat. 109; Mc Alpine v. Lee, 12 Conn. 133; Doherty v. Dolan, 65 Me. 90. 
Therefore, the measure of damages being the difference between $20,000 
and the value of the 32 sections of land when title passed, which latter is 
not alleged, the declaration is insufficient, because the amount of damages 
cannot be estimated therefrom. This conclusion of the minority appears 
logical and sound. To give the plaintiffs the damages for which they ask 
is to allow them to maintain an action for the affirmance and rescission of 
the contract at the same time, which clearly cannot be done. Wilson v. Nezi< 
United States Cattle-Ranch Co., 73 Fed. Rep. 995; Reynolds v. Franklin, 
44 Minn. 30. 

Easement — Right oe Way — Immemorial Custom — Easements Appur- 
tenant. — In this action of trespass on land, the defendants asserted (1) an 
entry in the exercise of a right of way belonging by immemorial custom to 
all the inhabitants of a certain town, Blissville by name; (2) an entry in 
the exercise of a prescriptive right of way appurtenant to their close. The 
land over which the way was alleged to exist was bounded by a highway, 
on the opposite side of which, at a distance of about half a mile, the defend- 
ants owned a house and farm, which was the close to which they claimed 
the way to be appurtenant. The trial court instructed the jury that there 
had been no evidence that- the use of the way by the defendants or their 
predecessors in title had any connection with the defendants' land, nor any 
direct relation to its use or enjoyment. 

Held, as to the first defense, that it was error to instruct the jury that 
if a substantial portion of the inhabitants of such town had for 15 years 
uninterruptedly and adversely passed over the land, with the knowledge of 
the owner, a right of way in favor of all the inhabitants was thereby ac- 
quired, which attached to every one who for the time being was an inhabi • 
tant; and as to the second defense, that the instruction of the court was 
error, and that an easement may be appurtenant to land although the 



